IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SALVATORE R. CURIALE, : CIVIL ACTION
SUPERINTENDENT OF INSURANCE OF :

THE STATE OF NEW YORK, AND HIS

SUCCESSORS IN OFFICE AS

SUPERINTENDENT OF INSURANCE OF

THE STATE OF NEW YORK, AS

LIQUIDATOR OF NASSAU INSURANCE

COMPANY
VS.
NO. 95-5284
TIBER HOLDING CORPORATION
MEMORANDUM
DUBOIS, J. NOVEMBER 10, 1997

PresentlpeforetheCourtis theMotion of defendantTiberHolding Corporation(“Tiber”),
for Reconsideration pursuant to FeddRalle of Civil Proceduré&9(e). In the Motion, Tiber asks
the Court to reconsider its September 18, 1997 Memorandum and Order in which the Court
determinedhatplaintiff's claimthatthecorporatereil of Ardralnsuranc&CompanyLtd. ("Ardra"),
aBermudacorporationwill begovernedy thelaw of New York, notthelaw of Bermuda.Curiale
v. Tiber, No.95-5284,1997WL 597944 (E.D. Pa. Sept. 18, 1997). For the reasons which follow,
Tiber’'s Motion for Reconsideration will be denied.
|. Background

This litigation wasinitiatedin May 1994, inter alia, to enforce against Tiber a 1994 New
York statecourtjudgmentagainstrdraby piercingArdra'scorporateveil. The judgment stemmed

from Ardra’s reinsurancetreatieswith a New York stock casualtyinsurer, Nassau Insurance



Companywhichwasplaced in liquidation by the plaintiff. The ownership of Ardra ahdother
corporations involved in the case is detailed in the Court’s September 18, 1997 Memorandum.

Defendantarguesn its Motion for Reconsideratiothat, underNew York choice of law
principles,thelaw of Ardra'splaceof incorporation, Bermuda, must be applied to the claim that
Ardra'scorporateveil shouldbepierced. Itis plaintiff's position that New York choice of law rules
arebasednan'interestanalysis'andthatundersuchananalysidNew York law shouldbeapplied
to the veil piercing claim.
II. Analysis

A. The Standards for a Motion for Reconsideration

The standarddor granting a Motion for Reconsideration under Federal Rule of Civil
Procedur&9(e)arequitehigh. “A motion for reconsideration is not to be used as a means to reargue
mattersalreadyarguedand disposedof” or asan attemptto relitigate “a point of disagreement

between the Court and thiegant.” Waye v. First Citizen’s Nat'l Bank346 F. Supp. 310, 314 n.

3(M.D. Pa.)aff'd by 31F.3d1175(3dCir. 1994). The motion may only be granted if “(1) there has
beenan interveningchangein controlling law; (2) new evidence, which was not available, has
becomeavailablepr (3)it is necessario correctaclearerrorof law or preventamanifesinjustice.”

Burgerv. Mays No. 96-4365, 1997 WL 611582, *2 (E.D. Pa. Seff,1997). See alsq Harsco

v. Zlotnicki, 779 F.2d 906, 909 (3d Cir. 1986grt. deniedt76 U.S. 1171 (1986).
Defendantlaimsin its Motion for Reconsideration that not applying Bermuda law to the veil

piercingclaimis “clearly erroneousandwill resultin a“manifestinjusticeto Tiber.” In support

of thatcontentiondefendantitesfour recentopinionsfrom courtsin the SoutherrDistrict of New

York not previouslycalled to the attention of this Court which apply the law of the state of



incorporatiornto veil piercingclaims. Seg Air Indiav. PennsylvanidVovenCarpetMills, No. 97-

0675,1997WL 595294(S.D.N.Y. Sept.23,1997); Sotov. Bey Transp, No 95-9329,1997WL

407247 (S.D.N.Y. July 21, 1997Post-Lievensev. North Am. Consortium 969 F. Supp.874

(S.D.N.Y.1997);Imagineeringv. Lukingbeal No 94-2589, 1997 WL 363591 (S.D.N.Yune30,

1997).

B. New York Choice of Law Principles on the Issue of Piercing the Corporate Veil

New York choiceof law rulesarebasedn an“interestanalysis’which seekgo “effect the
law of thejurisdiction having the greatest interest in resolving the particular iss@Gedneyv.
OsgoodViach, 81N.Y.2d66,72,612N.E.2d277,280(1993). In claims involving piercing of the
corporateveil, somefederalcourtsandlower New York statecourtshaveautomaticallyappliedthe
law of thestateof incorporatiorratherthanweighingtheinterestof eachinterestedtate. The most
common argument in support of that position is that since a corporatiarcigatureof state law
whoseprimarypurposes to insulateshareholderfom legalliability, the state of incorporation has

thegreateinterestn determiningvhenandif thatinsulationis to bestrippedaway.” Kalb,Voorhis

v. AmericanFin. Corp, 8 F.3d130,132 (2d Cir. 1993) (quotin@oviet PanAm Travel Effort v.

Travel Comm., InG.756 F. Supp. 126, 131 (S.D.N.Y. 1991).

However, the New York Court of Appeals has not endorsed this sakee.g, Morris v.

NewYork StateDep’t of TaxationandFin., 82N.Y.2d135,623N.E.2d1157(1993)(applyingNew

York law to determinethat the veil of a Delawarecorporationshouldnot be pierced), nor is it
applieduniversally. Occasionally, as in this case, a state other than the state of incorporation has

agreateiinterestin theveil piercingissue See e.q, LehmanBros.CommercialCorp.v. Minmetals




Int'l Non-FerroudMetalsTrading No.94-83011996WL 346426;3 n.3(S.D.N.Y.June25,1996)

(“The CourtnoteswithoutdecidingthatevenassuminghatNewYork’s choice-of-lawrulescall for
applicationof Chineselaw to the alter egoclaims,the Court could neverthelessleclineto apply
Chinesdaw if it determinesapplicable Chinese law to be ‘contrary or repugnant to [New York]

State’s. . . public policy.”) (quotingMiller v. Bombardier, Inc. 872 F. Supp. 114,19(S.D.N.Y.

1995));S.J.Berwinv. EvergreerEntertainmentNo.92-6209,1995WL 606094(S.D.N.Y.Oct.12,

1995)(applyingNew York law ratherthanthelaw of thestateof incorporatiorbecauséothparties

treatedNew York law ascontrolling); ForumIns.Co.v. Texarkomalransportation645N.Y.S.2d

786 (N.Y. App. Div. 1996)(applyingNew York law ratherthanlaw of the stateof incorporation
becauseorporatehartethadbeernrevoked).See alsoCurialg 1997WL 597944at*7 (explaining
that§ 307of theRestatemer({Secondpf Conflictof Laws,whichtheSecondCircuitquotedn Kalb
v. Voorhis 8 F.3dat 132-33,to supportits decisionto applythelaw of the stateof incorporation,
mustbereadin conjunctionwith 8 306 of the Restatement which allows for the application of a
different state’s law if that state has a “more significant relationship.”).

Theuniquefactsof this case maké inappropriateo applythelaw of Bermudatheplace
of incorporation.First, Ardra is incorporated in Bermuda as an “exempt” corporation. That means
that, unde its charter, Ardra could only accept business from outside Bermuda and could not
conducbusinessvith Bermudaesident®r corporationsThus, the traditional interests of the place
of incorporationare greatly diminished. Second, Ardra’s only business was with a New York
corporation,NassaunsuranceCompany,which conducted the business of insurance, a highly
regulatedfield in New York. Third, the Supreme Court of Bermuda has refused to enforce the

judgment underlying this litigatiorsee Muhl v. Ardra, 1995No. 484 (Berm. Sup.Ct. May 16,



1997), even thougthe decisionwasaffirmedby theNew York Courtof Appeals. See,Curiale v.
Ardra Ins. Co, 88 N.Y.2d 268, 667 N.E.2d 313 (1996).
As this casewas brought under the Court's diversity jurisdiction, it is the Court’s

responsibilityto interpretNew York statelaw onthisissue. Erie R.R. v. Tompkins304 U.S. 64

(1938). Since the New York Court of Appeals has not ruled on the application of the law of the
stateof incorporatiorto corporateveil piercingclaims,this Courtis obligedto predicthowtheCourt

of Appeals would rule if this case waeforeit. Seeg e.g, Jacobson v. Fireman’s Fund Insurance

111F.3d261,267 (2d Cir. 1997). The facts described above, particularly the lack of comity by
Bermudaon anissueintegralto this litigation, enforcement of the underlying judgment, lead this
Court to conclude that the New York Court of Appeals would apply an “interest analysis” to
determine which law should be applied to the corporate veil piercing claim in this case.

C. Applying the Interest Analysis

In theSeptembet8,1997Memorandumthis Courtappliedtheinterestanalysigy quoting

from Eosterv. BerwindCorp, 1991WL 21666(E.D.Pa.Feb.13,1991). In Foster thecourtmade
theinterestanalysisundePennsylvaniahoiceof law rules whicharenearlyidenticalto theinterest

analysis used by New York courtsCompareCooney 81 N.Y.2d at 72 (interestanalysis seeks to

“effectthelaw of thejurisdictionhavingthegreatesinteresin resolvingtheparticularissue.”)with

In re Banker’s Trust Cq.752 F.2d 874, 882 (3d Cir. 1985) (“under Pennsylvania choice-of-law

principles, the place having the mostinterestin the problemandwhich is the mostintimately
concernedwith the outcome is the forum whose law should be applied.”). The corporate

organizatiorandactivitiesin Fostemirrorthosen thiscaseandtheinterestanalysisn theCourt’s

Septembet8,1997Memoranduntontinuesgoapply. “[T]he proper analysis may be derived simply



by substituting th@amesof the partiesto this lawsuitfor the partiesin that case, and substituting
New York for Pennsylvania, as follows:
In this case,[Ardra] was a wholly-owned subsidiary of [Tiber]. [Ardra] was
incorporatedn Bermudaputbecausef its statusasan'exemptcorporationjt was
not entitledto do businessn Bermuda. [Ardra’'s] business was conducted in the
United States; its business with [Nassau Insurance Company] was conducted in
[New York]. Although Bermudaregulatesits reinsurance industry, thatinterestalone
doesnot seemto outweigh[New Y ork's] interest in investigating the claims of its
domiciliariesagainstts owncorporations. Therefore, for the purpose of the piercing
the corporate veil claim, [the Court] will apply [NeXork] law. Foster 1991 WL
21666, at *2 (citation omitted and footnote number changed).
In sum, NewYork hasa muchstrongetrinterestthanBermudain the outcome of this case.
Thus,New York law will be appliedto the questionof whetherArdra'scorporateveil should be
pierced.” Curiale 1997WL 597944at*12-13. The defendant has not presented any reawor

evidence that would cause the Court to change that analysis.

lll. Conclusion

TheCourt’sholdingin theSeptembet8,1997MemorandunandOrderthatNewYork law
shouldbeappliedto plaintiff's veil piercingclaimwascorrect. The Court made no error of law and
theapplicationof NewYork lawto theveil piercingissuewill notperpetrata“manifestinjustice.”
Nor hasdefendanbfferedanynewlaw onthisissue. The recent cases which defendant cites in its
Motion merelyrestatea generalrule which is inapplicablein this case. Defendant's Motion for
Reconsideration will, therefore, be denied.

An appropriate Order follows.

14t is important to note as well that [Tiber] is the defendant here, not [Ardra]. [Tiber]is a
Pennsylvania corporation.Foster 1991 WL 21666, at *2.
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